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CONTEXT 

The matter under review relates to a complaint against the Executive Council Office (the  
“institution”) alleging a failure to uphold the equality of status and equal rights and 
privileges as to the use of English and French in all institutions of the Legislature and 
Government of New Brunswick and a failure to promote and respect the vitality of New 
Brunswick’s two linguistic communities. After consulting with the parties to obtain their 
version of the facts, the Office of the Commissioner can summarize the situation as 
follows:  

Complainant’s reasons for filing the complaint 

The complainant filed a complaint on September 27, 2016, after the provincial 
government posted competitions (the “competitions") on September 16, 2016, to fill 
three legislative officer positions: 

1. Conflict of Interest Commissioner; 

2. Consumer Advocate for Insurance; and  
3. Chief Electoral Officer for New Brunswick.  

The complainant denounces the fact that bilingualism was not an essential qualification 
for any of these positions. The complainant maintains that, as officers of the Legislative 
Assembly of New Brunswick, the holders of these offices should be bilingual and that 
bilingualism should be identified as a formal requirement in the competitions. The 
complainant believes that knowledge of both official languages is not merely an asset 
for these positions but an essential qualification. Without this knowledge, a legislative 
officer:  

• cannot communicate with both linguistic communities;  
• cannot ensure the quality of the bilingual services offered to the public; 
• cannot create a bilingual work environment; and  
• does not embody the province’s fundamental values. 

Not making bilingualism an essential requirement for a legislative officer is contrary to 
the preamble to the Official Languages Act (the “OLA”), which states as follows:   

“The Constitution of Canada provides that English and French are the 
official languages of New Brunswick and have equality of status and 
equal rights and privileges as to their use in all institutions of the 
Legislature and Government of New Brunswick”. 

The complainant believes that, in addition to contravening section 6 of the OLA, which 
provides that English and French are the official languages of the Legislature, this 
deficiency also contravenes subsections 1.1(b) and 5.1(1)(e) and sections 27 and 28 of 
the Act. 
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Response of the institution  

In the notice of investigation, the Office of the Commissioner asked the institution to 
provide it with a response by November 16, 2016. That response was not received 
until March 24, 2017, or more than four months after the date that was initially 
requested. The institution’s untimely response resulted in a delay in the investigation. 
The institution refuted the complainant’s allegations, stating that:  

“In our view, the complainant’s allegation that the Official Languages Act 
was violated is unfounded”. 

It further stated that: 
“It would be unwise on our part to prevent a unilingual person or a person 
with limited second-language skills from applying”. 

The reasons given by the institution to support its position will be detailed in the next 
chapters of this investigation report. 

INVESTIGATION 

After receiving the complaint, the Office of the Commissioner sent a notice of 
investigation to the Executive Council Office on October 12, 2016, pursuant to 
subsection 43(13) of the OLA. As was mentioned above, the institution did not provide 
a response until nearly six months later, on March 24, 2017. 

It is important to mention that the notice of investigation sent out by the Office of the 
Commissioner states that the investigation that was started in this case requires the 
production of several documents and refers to the scope of subsection 4(1) of the 
Inquiries Act, under which the Office of the Commissioner carries out its 
investigations: 

4(1) Any one commissioner may by summons, in the prescribed form, 
require the attendance before the commissioners of any person 
whose evidence may be material to the subject of the inquiry and 
may order any person to produce the books, papers and documents 
that appear necessary. 

In its tardiness to respond to the notice of investigation, despite repeated 
interventions by the Office of the Commissioner, the institution obstructed an 
investigation being conducted by the Office of the Commissioner pursuant to the 
Commissioner’s mandate to investigate complaints from members of the public. The 
Office of the Commissioner nonetheless obtained certain information enabling it to 
analyze the matter after the Executive Council Office took steps to refute or confirm 
the violations of the Official Languages Act, which are listed in the following chapter.  
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Violations of the Official Languages Act of New Brunswick 

As detailed above, according to the complainant’s allegations, there was a failure to 
comply with section 6 of the OLA, which reads as follows:  

6 English and French are the official languages of the Legislature 
and everyone has the right to use either language in any 
debate and other proceeding of the Legislative Assembly or its 
committees. 

There was also a failure to comply with the following subsections: 
1.1 The purpose of this Act is the following: 

(b) to ensure that English and French have equality of status 
and equal rights and privileges as to their use in all 
institutions of the Province; 

 
5.1(1)  The Province shall prepare a plan setting out how it will meet 

its obligations under this Act, and the plan shall include the 
following: 

(e) measures to improve the bilingual capacity of senior 
management in the public service; 

and the following sections: 

27 Members of the public have the right to communicate with any 
institution and to receive its services in the official language of 
their choice. 

28 An institution shall ensure that members of the public are able 
to communicate with and to receive its services in the official 
language of their choice. 

The Office of the Commissioner deems that the complainant’s allegations tend to 
show a failure to comply with the spirit of the Act and with the following paragraph 
of its preamble, which explains what the Canadian Constitution affirms with respect 
to official languages:  

the authority of the Legislature and Government of New Brunswick to 
advance the status, rights and privileges set out therein; (…)” 

On the basis of this information, the Office of the Commissioner requested the 
institution’s cooperation so it could review the entire matter and successfully carry 
out this investigation. To do this, the Office of the Commissioner had indicated that it 
needed some additional information to determine the institution’s position on the 
complainant’s allegations, and it asked the institution to carefully answer the 
questions listed in the next chapter.  

New Brunswick must 
advance the status, 
rights, and privileges 
of the two linguistic 

communities. 



 
 

Page | 4  
 

Questions 

1. At what decision-making level was the determination made not to identify, in 
the competition, bilingualism as an essential qualification for the three 
legislative officer positions? Please provide us with all documents that may 
support your answer.   

2. How does the Executive Council Office justify the fact that the job posting did 
not comply with the procedure set out in the Staffing Policy Manual1, which 
states that “competence in either or both official languages” must be indicated 
in the Essential qualifications section and not in the Asset qualifications 
section? Please provide a detailed answer.  

 
3. Referring to the scale, please indicate the weight the selection committee will 

give to the two criteria identified as asset qualifications for these three 
legislative officer positions if candidates are to be disqualified on the basis of 
these criteria. 

 
 

 
  

                                                           
1 Appendix A − Staffing Policy Manual, New Brunswick Department of Human Resources, at p. 18. 
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4. What principles does the Executive Council Office use to justify the fact that 
bilingualism was not identified as an essential qualification, along with 
education or experience, for these three legislative officer positions? Please 
provide a detailed answer.   

5.  Identify the role, at each stage of the process, of the selection committee 
responsible for designating individuals as candidates who could be appointed 
as legislative officers2.  

6.  Did the selection committee predetermine the required level of second-
language proficiency3 that the candidates for each of the three legislative 
officer positions would need to carry out their duties in both official 
languages? If yes, please indicate the level of oral second-language proficiency 
required. 

7. Will the selection committee conduct a formal assessment of the candidates’ 
language skills? If yes, at what stage of the process will this be done and what 
will the assessment consist of4? 

8. In relation to each of the three positions described in the competitions 
published on September 16, 2016, please provide your interpretation of a 
unilingual French-speaking candidate’s ability to perform all of the tasks 
associated with the position, including the ability to communicate directly 
with members of the public, employees, and media representatives. 

9. In relation to each of the three positions described in the competitions 
published on September 16, 2016, please provide your interpretation of a 
unilingual English-speaking candidate’s ability to perform all of the tasks 
associated with the position, including the ability to communicate directly 
with members of the public, employees, and media representatives. 

  

                                                           
2 Preparation of notices of competition, approval of notices of competition, interviews, selection of 
candidates, etc.  
3 Appendix B − Oral Proficiency Rating Scale developed by the Department of Post-Secondary 
Education, Training and Labour. 
4 For example, assessment of oral communication (by telephone or in person), written assessment, 
assessment of second-language learning skills, etc.  
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Complaint founded  
The situation denounced by the complainant was reviewed in light of the 
information provided by the Executive Council Office to support its position. The 
relevant legislation and the general information available to members of the public 
were considered as well. On the basis of that analysis, it was determined that, as 
stated by the complainant, failing to identify bilingualism as an essential qualification 
in the job competitions is in violation of the Official Languages Act. The complaint is 
therefore founded pursuant to subsection 1.1(b). 

It should be noted that the complainant’s argument that this situation was in 
violation of paragraph 5.1(1)(e) of the OLA was not upheld because this paragraph 
pertains only to Part I of the New Brunswick public service, which comprises the 
different departments. Also, in this case, the failure to comply with the Act relates 
only to the notice of competition and not to the results of the hiring process. 

Given the prima facie evidence represented by the notices of competition, this 
matter requires comprehensive analysis to illustrate the problem, the consequences 
of the institution’s decision not to change its practices with respect to the criteria 
listed in the competitions, and the possibility of ultimately selecting a unilingual 
Anglophone or Francophone candidate for a legislative officer position. Elements 
such as ensuring that the successful candidates would be able to fulfill their 
mandates, promotion of the two linguistic communities, and the need to ensure the 
vitality of these two communities through positive actions will be looked at in detail 
in the next chapters of this report.  

ANALYSIS 

• Legislative officers: officers who have oversight functions vis-à-
vis government institutions 
 

It is worthwhile to start by summarizing the role of officers of the Legislative 
Assembly of New Brunswick (legislative officers), of which there are currently eight5: 

- Chief Electoral Officer; 
- Ombudsman;  
- Child and Youth Advocate; 
- Consumer Advocate for Insurance; 
- Integrity Commissioner; 
- Access to Information and Privacy Commissioner;  
- Commissioner of Official Languages for New Brunswick; and  
- Auditor General. 

                                                           
5 GNB, Legislative Assembly of New Brunswick, Legislative Officers [online], accessed March 8, 2017, 
http://www.gnb.ca/legis/index-e.asp. 
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The Minister of Health and deputy government house leader, Victor Boudreau, 
described the role of legislative officers as follows at the time of the recent 
appointments to three legislative officer positions, the competitions for which are 
the reason for this investigation: 

“Legislative officers play an important role in ensuring that New 
Brunswickers are fairly represented and that they have an 
independent voice on important issues6”. 

- Role of each legislative officer 
In the light of this information, a closer look at the responsibilities of legislative 
officers will be taken to demonstrate why bilingualism should be a requirement for 
these positions. The analysis will therefore look not only at the three positions 
referred to in the complaint for which the language qualifications in the notice of 
competition are questioned, but also at the five other legislative officer positions. 
This is not an exhaustive list but rather an overview of some of the responsibilities 
the officers have under their respective acts. 

Conflict of Interest Commissioner  

The main responsibility of the Office of the Conflict of Interest Commissioner is to 
administer the Members’ Conflict of Interest Act, c. M-7.01, which sets out 
acceptable standards of conduct for all members of the Legislative Assembly and 
the Executive Council7. This Act applies to MLAs and former MLAs and to members 
and former members of the Executive Council8.  

- Mandate under the Act 
The Commissioner has the following responsibilities under the Act: 

28 The Commissioner shall promote the understanding by members of 
their obligations under this Act by 

(a) personal discussion with members, and in particular when 
consulting with them about their disclosure statements, and 

  

                                                           
6 Appendix C – Executive Council Office, Three legislative officers nominated, news release, 
December 7, 2016. 
7 Conflict of Interest Commissioner [online], accessed March 14, 2017, 
https://www.gnb.ca/legis/Conflict/index-e.asp. 
8  Legislation, Conflict of Interest Commissioner [online], accessed March 14, 2017, 
https://www.gnb.ca/legis/conflict /act/act-e.asp. 
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(b) preparing and disseminating written information about 
disclosure statements. 

Advice and recommendations  

30(1) A member or former member may request the Commissioner to 
give advice and recommendations on any matter respecting the 
obligations of the member or former member under this Act. 

Investigation and inquiry 

37(2.1) When the Commissioner conducts an investigation or an inquiry 
under this section, the member who is the subject of the request 
under section 36 shall respond promptly and completely to all of 
the Commissioner’s questions and requests for information. 

[our emphasis] 

Access to Information and Privacy Commissioner 

This position was created to oversee the application of rules governing access to 
information and protection of privacy in the public and health sectors. Under her 
mandate, the Access to Information and Privacy Commissioner conducts independent 
and confidential investigations to ensure that access and privacy rights under the two 
acts are being upheld and respected. In addition to investigative powers, the 
Commissioner has the mandate to inform and educate the public about the 
legislation. The Commissioner also provides input and feedback to the public and 
health care sectors about the administration of these acts9. 

-  Mandate under the Act 

The Commissioner has the following responsibilities under the Right to Information 
and Protection of Privacy Act, c. R-10.6: 

62 Despite any other Act of the Legislature or any privilege of the law of 
evidence, in exercising powers or performing duties under this Act, 
the Commissioner has the right 

(a) to enter any office of a public body and, subject to section 
70, examine and make copies of any record in the custody of 
the public body, and 

  

                                                           
9 Office of the Access to Information and Privacy Commissioner – Mandate, [online], accessed 
March 31, 2017, 
http://www2.gnb.ca/content/gnb/en/contacts/dept_renderer.201145.html#mandates. 
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(b) to converse in private with any officer or employee of a 
public body. 

Representations to the Commissioner 

71(3) The Commissioner may decide whether representations are to be 
made orally or in writing. 
                                                                                                [our emphasis] 

- Findings 

In the light of this information, our Office notes that the position of Conflict of 
Interest Commissioner has responsibility for dealing not only with members of the 
public but also directly with MLAs. How can a person holding this position fully carry 
out his or her responsibilities under the Members’ Conflict of Interest Act if this 
person is not able to respect the language of choice of, and understand the 
information provided directly by, those with whom he or she must have personal 
discussions, as set out in subsection 28(a) of the Act? 

Also, since the position of Integrity Commissioner will be combined with that of the 
Access to Information and Privacy Commissioner in September 2017, how would the 
person holding this position be able to converse in private with any officer or 
employee of a public body, as required under subsection 62(b) of the Right to 
Information and Protection of Privacy Act? 

For these reasons, the Office of the Commissioner deems that this position must be 
filled by a candidate who is bilingual at the time of hiring so that he or she can fulfill 
his or her responsibilities under the two relevant acts. 

 
Consumer Advocate for Insurance 
The Consumer Advocate for Insurance (the “Consumer Advocate”) has the mandate 
to monitor the practices of insurers, brokers, and agents, while serving as an 
advocate for consumers. The primary mandate of the Consumer Advocate is 
therefore to represent the interests of consumers10.  
More specifically, the Office of the Consumer Advocate has the responsibility to 
respond to requests for information with respect to insurance and to carry out 
investigations as a result of complaints received from consumers; to examine the 
underwriting practices and guidelines of insurers, brokers and agents and report the 
use of any prohibited underwriting practices to the superintendent; and to conduct 
investigations in relation to insurers, brokers, and agents concerning the premiums 
charged for contracts of insurance.  

                                                           
10 Home Page, Consumer Advocate for Insurance [online], accessed March 14, 2017, 
http://www.insurance-assurance.ca/. 
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This mandate also includes a duty to respond to requests for information with 
respect to insurance and to develop and conduct educational programs for the 
purpose of educating consumers11. Last of all, the Consumer Advocate must appear 
before the New Brunswick Insurance Board to represent the interests of 
consumers12. 

- Mandate under the Act 
The Consumer Advocate has the following responsibilities under the Consumer 
Advocate for Insurance Act, c. C-17.5: 
Responsibilities of the Consumer Advocate  

7(1)  The Consumer Advocate shall 
(a) examine the underwriting practices and guidelines of insurers, 

brokers and agents, and report the use of any prohibited 
underwriting practices to the superintendent; 

(b) conduct investigations in relation to insurers, brokers and agents 
concerning 

(i) the premiums charged for contracts of insurance, and 

(ii) the availability of contracts of insurance; 
  (c) respond to requests for information with respect to insurance; 

(d) develop and conduct educational programmes with respect to 
insurance for the purpose of educating consumers; and 

(e) carry out tasks or investigations in relation to insurance matters 
or the insurance industry as directed by the Legislative Assembly. 

7(2) The Consumer Advocate may appear before the New Brunswick 
Insurance Board established under the Insurance Act to represent 
the interests of consumers and may present evidence, call 
witnesses, cross-examine witnesses and make representations to 
the New Brunswick Insurance Board. 

[our emphasis] 

  

                                                           
11 Mandate, Consumer Advocate for Insurance [online], accessed March 14, 2017, 
http://www.insurance-assurance.ca/mandate.php. 
12 Mandate, Consumer Advocate for Insurance [online], accessed March 14, 2017, 
http://www.insurance-assurance.ca/mandate.php. 
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- Findings  

The Office of the Commissioner notes that the role of Consumer Advocate requires 
direct communication with members of the public, for example, through the 
development and conducting of educational programs with respect to insurance for 
the purpose of educating consumers, as set out in subsection 7(d) of the Consumer 
Advocate for Insurance Act, a task that cannot be fully carried out unless the 
Consumer Advocate can respect the language of choice of members of the public. 

Furthermore, the Consumer Advocate is responsible for representing the interests of 
consumers by appearing before the New Brunswick Insurance Board. This includes 
cross-examining witnesses and making representations to the Board. This mandate 
cannot be fully carried out if the person holding this office is not bilingual because he 
or she would not be able to respect consumers’ language of choice when 
representing them before the Board. 

For these reasons, the Office of the Commissioner deems that this position must be 
filled by a candidate who is bilingual at the time of hiring so that he or she can fulfill 
his or her responsibilities under the relevant act. 

Chief Electoral Officer 

The mandate of the Chief Electoral Officer (the “CEO”) is to ensure the democratic 
rights of all New Brunswickers through the conduct of free and fair elections, by 
ensuring compliance with election laws and by enhancing public confidence in and 
awareness of the electoral process13. 

More specifically, the CEO administers elections to ensure they are fair and free of 
political influence in accordance with the Elections Act. In addition, the Chief Electoral 
Officer holds the position of Supervisor of Political Financing and oversees 
compliance with the Political Process Financing Act. In New Brunswick, the CEO is also 
the Municipal Electoral Officer and, as such, is responsible for all municipal, district 
education council, and regional health authority elections and plebiscites conducted 
under the Municipal Elections Act14. 

 

 

 

 

                                                           
13 Mandate, Elections NB [online], accessed March 14, 2017, 
http://www.electionsnb.ca/content/enb/en/about-us/mandate.html 
14    Chief Electoral Officers for the Province of New Brunswick, Elections NB [online], accessed March 
14, 2017, http://www.electionsnb.ca/content/enb/en/about-us/ceo.html. 
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- Mandate under the Act 

The Chief Electoral Officer has the following responsibilities under the Elections Act, 
c. E-3: 

Chief Electoral Officer 

5(4) The Chief Electoral Officer shall 
(a) exercise general direction and supervision over the administrative 

conduct of elections, the administration of this Act and the 
administration of Elections New Brunswick, 

(a.1) develop educational and public awareness programs and material  
with respect to the Province’s electoral process, 

(b) enforce on the part of election officers fairness, impartiality and 
compliance with this Act, 

(b.1) designate polling divisions, 

(c) issue to election officers such instructions as he deems necessary 
to ensure effective execution of this Act, and 

(d) perform such other duties as are prescribed by or under this Act. 

Advisory Committee  

154(1) An advisory committee on the electoral process is established. 

156 The Chief Electoral Officer shall chair the advisory committee. 

159 The advisory committee shall give its advice and opinion on any 
matter or question posed by the Chief Electoral Officer relating to 
the electoral process and to the application of this Act. 

161 The Chief Electoral Officer shall consult the advisory committee 
periodically with regard to the application of this Act. 

[our emphasis] 

- Findings  

Although the role of CEO seems to require less direct contact with members of the 
public, the fact remains that this person’s responsibilities include putting structures 
in place enabling members of the public to exercise their rights in their language of 
choice, which requires that he or she be able to certify that the documentation in 
both official languages is consistent. The CEO must therefore be able to issue 
instructions in both official languages to staff members during elections to ensure 
that everyone understands them. Also, because the CEO has a mandate to chair the 
advisory committee on the electoral process and to consult with this committee 
periodically, this person must be able to fully understand the information he or she 
is given in both official languages. 
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For these reasons, the Office of the Commissioner deems that this position must be 
filled by a candidate who is bilingual at the time of hiring so that he or she can fulfill his 
or her responsibilities under the relevant act. 

Ombudsman 

The Ombudsman investigates complaints from the public about New Brunswick 
government services15. The New Brunswick Ombudsman’s Office has one central 
mission: to ensure that all New Brunswick citizens are treated with administrative 
fairness by government and its agencies. The Office strives to guarantee that individuals 
are served in a consistent, fair, and reasonable manner by provincial governmental 
organizations16. 

The Ombudsman Act gives the holder of this office the authority to investigate 
complaints of an administrative nature against provincial government departments, 
school districts, district education councils, regional health authorities, municipalities, 
Crown agencies, and other agencies responsible to the Province, including a number of 
commissions, boards, and corporations as defined under the Ombudsman Act17. 
According to the Act, all investigations are carried out in a confidential manner, and 
information is only divulged where necessary in furtherance of an investigation18.  

- Mandate under the Act 

The Ombudsman has the following responsibility under the Ombudsman Act, c. O-5: 

13(4) Notwithstanding any Act, where a letter written by a person in 
custody on a charge or after conviction of any offence or by any 
inmate of any private sanatorium or psychiatric facility is 
addressed to the Ombudsman, it shall be immediately 
forwarded unopened to the Ombudsman by the person in charge 
of the place or institution where the writer of the letter is 
detained or of which he is an inmate. 

   [our emphasis] 

  

                                                           
15 Who is the Ombudsman? OMBUD NB N.-B. [online], accessed March 28, 2017, 
https://www.ombudnb.ca/site/en/. 
16  Mission, OMBUD NB N.-B. [online], accessed March 28, 2017, https://www.ombudnb.ca/site/en/. 
17  Statutory responsibilities under the Ombudsman Act, OMBUD NB N.-B. [online], accessed March 28, 
2017, https://www.ombudnb.ca/site/en/role-of-the-ombud/statutory-responsibilities-under-the-ombud-
act. 
18    Ibid.  
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- Findings 
The information provided by the Office of Ombudsman indicates that the central 
mission of the Office is to ensure that all New Brunswick citizens are treated fairly19 – 
and this must be done in accordance with their language of choice. Subsection 13(4) of 
the Ombudsman Act offers an example where an understanding of both official 
languages is essential to fulfilling the mandate vested in this Office. When such 
correspondence is addressed to the Ombudsman, it must be opened by the 
Ombudsman.  

Regardless of which official language the correspondence is written in, the 
Ombudsman must be able to understand the content, on his or her own, and all of the 
details and subtleties concerning the situation reported by the writer of the letter.  

For these reasons, the Office of the Commissioner deems that this position must be 
filled by a candidate who is bilingual at the time of hiring so that he or she can fulfill his 
or her responsibilities under the relevant Act. 

Child and Youth Advocate 

The mandate of the Child and Youth Advocate (the “Advocate”) is mainly to ensure that 
the views of children and youth are heard and considered where those views might not 
otherwise be advanced. He must also ensure that children and youth have access to 
approved services and that complaints about these services receive appropriate 
attention. The Advocate provides information and advice to government, government 
agencies, and communities about the availability, effectiveness, responsiveness, and 
relevance of services to children and youth. He acts as an advocate for the rights and 
interests of children and youth in general20.  

The objectives of the Child and Youth Advocate are to ensure that the public has 
proper access to appropriate services and to monitor laws and policies to make sure 
they are not only fair to everyone but that they are applied properly as well. Last of all, 
the Office of the Child and Youth Advocate conducts investigations into how certain 
situations are managed by government agencies21.  

  

                                                           
19   Statutory responsibilities under the Ombudsman Act, OMBUD NB N.-B. [online], accessed March 28, 
2017, https://www.ombudnb.ca/site/en/role-of-the-ombud/statutory-responsibilities-under-the-ombud-
act. 
20   Vision, Mission, Mandate and History, New Brunswick Child and Youth Advocate [online], accessed March 
20, 2017, http://www.cyanb.ca/en/about-us/vision-mission-mandate-and-history.   
21   Vision, Mission, Mandate and History, New Brunswick Child and Youth Advocate [online], accessed March 
20, 2017, http://www.cyanb.ca/en/about-us/vision-mission-mandate-and-history.   
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- Mandate under the Act 
The Advocate has the following responsibilities under the Child and Youth Advocate 
Act, c. C-2.7: 

Delegation of authority  
12(1) The Advocate may delegate in writing to any person any power of the 

Advocate under this Act, except the power of delegation and the power 
to make a report under this Act. 

Powers and duties of the Advocate 

13(1) In carrying out the functions and duties of the office of Advocate, the 
Advocate may do any of the following on petition to the Advocate or on 
his or her own initiative: 

(a) receive and review a matter relating to a child, youth or group 
of children or youths; 

(b) advocate, mediate or use another dispute resolution process on 
behalf of a child, youth or group of children or youths; 

(c) if advocacy, mediation, or other dispute resolution process has 
not resulted in an outcome the Advocate considers satisfactory, 
conduct an investigation on behalf of the child, youth or group 
of children or youths; 

(d) initiate and participate in, or assist a child or youth to initiate 
and participate in, a case conference, administrative review, 
mediation or other process in which decisions are made about 
the provision of services; 

(e) inform the public about the needs and rights of children and 
youths, including information about the Office of the Child and 
Youth Advocate.  

Communication from child or youth  

16(1) If a child or youth in a facility, caregiver’s home, group home, or other 
home or place in which the child or youth is placed under the Criminal 
Code (Canada), the Youth Criminal Justice Act (Canada), or an Act of 
the Legislature, asks to communicate with the Advocate, the person 
in charge of the facility shall immediately forward the request to the 
Advocate. 
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16(2) Notwithstanding any other Act, if a child or youth in a facility referred 
to in subsection (1) writes a letter addressed to the Advocate, the 
person in charge of the facility shall immediately forward the  
unopened letter to the Advocate.  

  [our emphasis] 
- Findings  

According to the Office of the Child and Youth Advocate, its primary mission is to act as 
an advocate for the interests of children and youth. Paragraph 13(1)(b) of the Child and 
Youth Advocate Act states that this advocacy can be provided through mediation on 
behalf of a child. Also, subsections 16(1) and 16(2) of the Act indicate that, if a child 
wants to communicate with or write a letter to the Advocate, this request or this letter 
must be forwarded immediately to the Advocate and the letter must not be opened.  
Regardless of which official language the conversation is held in or the letter is written 
in, the Advocate must be able to understand the content and all of the details and 
subtleties concerning the situation reported by the writer of the letter. These two 
elements show why an understanding of both official languages is essential to carrying 
out the mandate vested in this Office. Consequently, if the Advocate is not bilingual, he 
or she will not be able to fully carry out his or her mandate.  
For these reasons, the Office of the Commissioner deems that this position must be 
filled by a candidate who is bilingual at the time of hiring so that he or she can fulfill his 
or her responsibilities under the relevant act.  

 
Auditor General  

The mandate of the Auditor General requires that the person in this position audit the 
accounts of the Province of New Brunswick and certain Crown agencies on behalf of the 
Legislative Assembly. She must also report annually to the Legislative Assembly matters 
of significance, including observed instances where money has been expended without 
due regard to economy and efficiency, or where appropriate and satisfactory 
procedures have not been established to measure and report on the effectiveness of 
programs22. 

  

                                                           
22   Auditor General of New Brunswick, Government of New Brunswick [online], accessed March 29, 
2017, http://www2.gnb.ca/content/gnb/en/contacts/dept_renderer.163.html#mandates. 
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- Mandate under the Act 
The Auditor General has the following responsibilities under the Auditor General 
Act, c.118: 
 

13.1 For the purposes of this Act, the Auditor General may 

(a) issue a summons to witness to compel the attendance of 
witnesses, 

   (b)  administer oath and affirmations, and 

       (c) require evidence to be given under oath or affirmation. 

Reporting matters discovered during audits 

17(1) The Auditor General may advise officers and employees of an 
auditable entity of matters discovered during his or her audit, 
including evidence of 
(a) fraud or other illegal activity, 
(b) inappropriate behaviour of an officer or an employee, including 

conflicts of interest and misuse of public property, 
(c) obstruction or withholding of information, 

- Findings 

The responsibilities of the Auditor General include issuing summonses to compel 
the attendance of witnesses, administering oaths and affirmations, and requiring 
evidence to be given under oath or affirmation. 

Such responsibilities are not to be carried out lightly: if the Auditor General needs 
to question individuals about potentially inappropriate behaviour, she must be 
able to understand the information that is given to her directly, without 
translation or interpretation, as well as the subtleties of their testimony, which 
could influence the course of the investigation and have direct consequences for 
the individuals concerned by the investigation. This means that the Auditor 
General must have some bilingual capacity to ensure respect for the language 
chosen by those concerned by the investigation rather than putting the burden 
on them to comply with the language of the Auditor General.  
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For these reasons, the Office of the Commissioner deems that this position must be 
filled by a candidate who is bilingual at the time of hiring so that he or she can fulfill 
his or her responsibilities under the relevant act.  

Commissioner of Official Languages for New Brunswick 

The primary role of the Commissioner of Official Languages for New Brunswick is to 
investigate, report on, and make recommendations with regard to compliance with 
the Official Languages Act. She is also responsible for promoting the advancement 
of both official languages in the province23. 

- Mandate under the Act 
The Commissioner has the following responsibility under the Official Languages 
Act, c. O-0.5: 

43(9) In accordance with the authority provided to the 
Commissioner under this Act, it is the role of the 
Commissioner to investigate, report on and make 
recommendations with regard to compliance with this Act 
and to promote the advancement of both official 
languages in the Province. 

   [our emphasis] 

- Findings 
Needless to say, bilingual competence is required for anyone who hopes to hold the 
position of Commissioner of Official Languages owing to the mission inherent to the 
position. Under the Act, the Commissioner must investigate complaints arising from 
a lack of service in either of the two official languages. The Commissioner must also 
be able to promote both official languages in accordance with subsection 43(9) of 
the Official Languages Act. These responsibilities cannot be carried out without the 
ability to understand the special characteristics of the two official linguistic 
communities in the province.  

For these reasons, the Office of the Commissioner deems that this position must be 
filled by a candidate who is bilingual at the time of hiring so that he or she can fulfill 
his or her responsibilities under the relevant Act.   

• Appointment process  
Now that the distinct obligations associated with the mandate of each legislative 
officer have been described, and before the analysis showing why bilingualism must 
be an essential qualification for appointment to one of these positions continues, 
the way in which the actual nomination process is carried out must be analyzed. 
The Office of the Commissioner deemed it necessary to ask certain questions about 

                                                           
23    Office of the Commissioner of Official Languages for New Brunswick, 2015-2016 Annual Report, The 
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the process in order to understand how the selection committee assesses second-
language proficiency, seeing as this criterion is not identified as an essential 
qualification. 

As part of this investigation, the Office of the Commissioner started by consulting a 
report submitted to the Legislative Assembly in December 2011 in order to see how 
the appointment process has evolved. The Office of the Commissioner notes that, 
at the time, the executive branch dominated the recruitment and selection of 
senior civil servants and that the need for a more open and transparent recruitment 
process was already being called for by a number of stakeholders. A review of the 
recruitment process was therefore considered essential in order to generate more 
candidates and avoid discouraging the most qualified candidates before the 
Legislative Assembly made a selection in order to promote openness, rigour, and 
fairness and thus reject any partisanship that could play a role in the process24.  
In response to this finding, since 2013, the process has been enshrined in the acts 
respecting the different legislative officer positions. These acts require that a 
committee of experts (selection committee) develop a roster of qualified 
candidates after having assessed their qualifications25.  
The composition of the selection committee is enshrined in the different acts under 
which the various legislative officers are given their mandates. Once this 
assessment has been done, the Premier appoints the successful candidates after 
consulting with the leader of the opposition and the leaders of the other political 
parties with representation in the Legislative Assembly. The Office of the 
Commissioner refers, for example, to the relevant provisions of the Child and Youth 
Advocate Act. 

Appointment of Advocate 

3(1) Subject to subsections (1.1) to (1.4), there shall be a Child and 
Youth Advocate appointed by the Lieutenant-Governor in Council 
on the recommendation of the Legislative Assembly. 

3(1.1) Before an appointment is made under subsection (1), a selection 
committee shall be established for the purpose of identifying 
persons as potential candidates to be appointed Advocate. 

3(1.2) The selection committee shall be composed of  
(a) the Clerk of the Executive Council or a person designated by 

the Clerk of the Executive Council, 
 

                                                           
24  Jessica Albert, Kevin Malone and Bernard Richard, Fine-tuning Parliamentary Machinery: A Review 
of the Mandates and Operations of New Brunswick's Legislative Officers (Fredericton: Legislative 
Assembly of New Brunswick, December 2011), at p. 22. 
25   Office of the Premier, Candidates sought for three legislative officer positions, news release, 
http://www2.gnb.ca/content/gnb/en/news/news_release.2013.04.0308.html. 
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(b) the Clerk of the Legislative Assembly or a person designated 
by the Clerk of the Legislative Assembly, 

(c) a member of the judiciary, and 
(d) a member of the university community. 

3(1.3) The selection committee shall develop a roster of qualified 
candidates and submit a list of names of qualified candidates to 
the Lieutenant-Governor in Council. 

3(1.4) The Premier shall consult with the leader of the opposition and the 
leaders of the other political parties having representation in the 
Legislative Assembly during the most recent sitting with respect to 
one or more qualified candidates from the selection committee’s 
list of qualified candidates. 

Last of all, with regard to the appointment process, Minister Boudreau stated the 
following after the three most recent appointments were made:   

“These three individuals are well qualified, were selected following an 
independent process, and have been approved in consultation with the 
leaders of the opposition parties26”. 

Although the information presented provides details about the composition of the 
selection committee leading to the appointment of candidates to legislative officer 
positions, no details about interviews or how potential bilingual capacity was assessed 
during interviews were released. The next chapter will look at these issues.  

• Competitions and essential qualifications – bilingualism: a mere asset 
In its response, the institution noted that the posted competitions for the legislative 
officer positions were developed in cooperation with a human resources advisor: 

“In order to describe in broad terms the responsibilities prescribed by law”. 

It provided the following information about the predetermination of the level of 
second-language proficiency required (question 6): 

“Because the law does not prescribe any specific qualifications or 
competencies, the notice of competition is silent on this issue […]”. 

In response to the questions concerning the appointment process, the institution 
stated that the government hoped to offer all highly qualified candidates with personal 
and professional integrity the opportunity to come forward, and it indicated the 
following with respect to bilingualism:   

                                                           
26  Appendix C – Executive Council Office, Three legislative officers nominated, news release, 
December 7, 2016. 
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“It would be unwise on our part to prevent a unilingual person or a 
person with limited second-language skills from applying if that person 
is prepared to take training to gain second-language proficiency”. 

The Office of the Commissioner deems that what is unwise is the fact that the 
institution does not recognize that bilingualism is necessary to hold these offices and 
that this is one of the criteria essential for truly selecting “highly qualified” individuals. 
To that end, the common definition of the adjective “essential” is provided below: 

“Absolutely necessary; indispensable27”. 
The Office of the Commissioner deems that candidates who make it to the selection 
committee’s interview stage must be bilingual. This criterion is essential to ensure that 
the successful candidate can carry out all of the duties vested in the office under the 
acts concerning each of the legislative officer positions. It should be noted that, since 
2013, the different officers have held office for non-renewable seven-year terms, 
except the Chief Electoral Officer and the Auditor General, who have non-renewable 
ten-year terms.  
Since more than 1,200 hours of second-language training are required to achieve a skill 
level of Intermediate or Intermediate Plus28, it is obvious that, with all the 
responsibilities that legislative officers have, it would be impossible for them to have 
enough time to acquire adequate second-language proficiency during their time in 
office. The Office of the Commissioner therefore deems that it is impossible to state, as 
the institution does, that a candidate’s being “prepared to take training to gain second-
language proficiency” is acceptable. This would mean the institution agrees that it 
would be acceptable for candidates not to devote themselves fully to their duties 
during an indeterminate period of their term of office, if not for the entire term. 
Second-language proficiency must be acquired prior to being appointed to a position 
and not considered a mere asset.  
To avoid any frustration or loss of time on the part of potential candidates, if the 
mandate requires bilingual capacity, the institution must inform “qualified” candidates 
in advance in the competition notice that proficiency in both official languages is 
necessary to fulfill the duties of the position and that this is an essential qualification. 
That way, potential candidates who are truly the most qualified and who wish to obtain 
such a position would have taken steps during the course of their careers to acquire all 
the qualifications required, including language skills.  

Last of all, in response to the complainant’s allegations that knowledge of both official 
languages is an essential qualification for a legislative officer position, the institution 
states that it does not support this interpretation and that this criterion would not 
enable: 
 

                                                           
27   Canadian Oxford Dictionary, 2nd edition., s.v. “essential.” 
28   Appendix D - GOSS GILROY INC., Report on the Review of the New Brunswick Second Language 
Services, 2011, at p. 11. 
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 “all those who are qualified to enjoy the same opportunities”.  
The Office of the Commissioner firmly denounces the view that obtaining a 
legislative officer position means giving individuals “the opportunity” to advance 
their own interests by being appointed to such a prestigious position. To the 
contrary, the primary goal of these positions, as stated by Minister Boudreau is to 
ensure:  

“that New Brunswickers are fairly represented and that they have 
an independent voice on important issues29”. 

[our emphasis] 

Fair representation inevitably requires that the holders of these positions be able 
to act on behalf of all New Brunswickers in both official languages because the 
diverse responsibilities explicitly set out in the different acts inherently require 
bilingual capacity. The institution’s argument that the personal interest of 
unilingual candidates, whether Anglophone or Francophone, in being able to 
apply for legislative officer positions must take precedence over the interest of 
New Brunswickers in fair representation cannot be supported by the Office of the 
Commissioner in this case. 

• Assessment of bilingual competence during interview  
In order to understand how the candidate selection process is carried out overall, 
the Office of the Commissioner tried to obtain more information about how the 
selection committee assessed bilingual competence, identified as an asset. The 
only information provided by the Executive Council Office about assessment of 
the bilingualism criterion, identified as an “asset” in the three competitions issued 
simultaneously, is as follows: 

“Candidates will be required to successfully complete a 
comprehensive assessment that may include testing, interview, 
and/or a presentation to a selection committee30”. 

In response to the questions about the assessment of bilingual competence 
during the interview, the institution revealed the following information: 

“The selection committee does not predetermine the level of second-
language proficiency”.  

 

                                                           
29 Appendix C – Executive Council Office, Three legislative officers nominated, news release, 

December 7, 2016. 
30  Appendix E - Vacancy – Notice of competition for the positions of Conflict of Interest 

Commissioner, Chief Electoral Officer for the Province of New Brunswick, and Consumer 
Advocate for Insurance.  
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This statement shows how irrelevant and trivial the institution thinks this qualification 
is because it did not even consider it before posting the competitions. How can the 
institution say that bilingual capacity is not an essential qualification if the level of 
second-language proficiency required was not determined in advance? The institution 
then adds the following information:  

“This person is asked to identify his or her language of choice for the 
interview. The selection committee also includes a linguistic 
component in the interview in order to identify proficiency”. 

The institution indicated that: 
“People who apply for one or more positions must demonstrate all 
their qualifications, including linguistic proficiency”.  

The information provided that concerns the language assessment specifically is as 
follows: 

“If there is any doubt, those selected for an interview may be asked to 
provide more details, including a certificate of language proficiency”.  

The institution concludes by saying that: 
“We believe an individual who is highly qualified but has limited 
second-language proficiency should still apply if that person is 
prepared to take training to gain second-language proficiency”. 

[our emphasis] 
It should be noted that, when a position requires bilingual capacity, it may be wrongly 
inferred that this means that total mastery of English and French is required. In fact, 
different positions require different levels of bilingualism; the nature of the job and 
the related communication activities determine the qualifications required in terms of 
speaking, writing, and reading.  
 
In New Brunswick, departments do not publish the level of proficiency required in 
postings for jobs requiring bilingualism, whereas all other essential skills are clearly 
indicated. If the level of bilingualism required is not published, applicants do not know 
if they have the necessary qualifications. How can an applicant be considered “highly 
qualified” if the second-language skills required are not defined? The Office of the 
Commissioner therefore rejects the institution’s argument that a candidate could be 
considered “highly qualified” to the point of being able to hold a legislative officer 
position without having bilingual capacity at the time of hiring.  

In this regard, the Office of the Commissioner reiterates, as indicated on pages 7 to 18 
of this investigation report, that each of the acts respecting legislative officer positions 
sets out obligations under mandates that cannot be fully carried out unless the person 
holding that office has capacity in both official languages. 
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The Office of the Commissioner therefore again rejects the institution’s argument that 
it is not failing to meet its obligations concerning language rights by not identifying 
bilingual capacity as an essential qualification for obtaining a legislative officer 
position, primarily pursuant to paragraph 1.1(b) of the Official Languages Act.  
The following chapters look at the concept of communicating with members of the 
public and the media and why the team concept cannot be applied to the various 
duties performed by legislative officers.  

• Communications: an enshrined responsibility 
As shown in the previous chapter, the different legislative officers have distinct 
responsibilities under their respective acts. The Office of the Commissioner maintains 
that, even though these obligations vary from officer to officer, certain elements are 
constant – such as that of being responsible for oversight functions vis-à-vis 
government institutions and having to be able to communicate directly with the 
citizens of New Brunswick. The institution states the following with respect to providing 
services in the language of choice of members of the public: 

“In our view, it is important that the team be able to provide the 
service requested or required: we are not aware that there is any 
deficiency in this regard”. 

The institution then adds: 
“We believe that, as long as the office of the legislative officer can serve 
clients in their language of choice, the Legislative Assembly and the 
Province are meeting their obligations under the Official Languages Act”. 

It concludes as follows: 
“The team concept can provide service in the official language of the 
client’s choice”. 

In response to this argument, the Office of the Commissioner must look at the “team 
concept” and indicate why this concept cannot make up for a legislative officer’s 
unilingualism. The distinct mandate given to legislative officers and the nature of the 
service they provide for the public require that they have capacity in both official 
languages so that they can offer all the services in the language of choice of members 
of the public, as prescribed explicitly in the Official Languages Act and the values that 
arise from it.   

- Team concept cannot apply  
The Office of the Commissioner deems that, in this case, stating that the team concept 
can make up for the unilingualism of a legislative officer goes against the obligations 
prescribed not only in the Official Languages Act but also in each of the Acts setting out 
the respective mandates of legislative officers. The Office of the Commissioner 
maintains that failure to comply occurs when, for example, a unilingual Anglophone is 
appointed to a position because, in such a situation, members of one linguistic 
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community can communicate directly with this officer, whereas members of the other 
linguistic community do not enjoy the same privileged access. This situation should be 
analyzed with consideration given to the principle of equal treatment when obtaining 
service in view of the duty of representation and the major responsibilities vested in 
the office in question. Francophone members of the public would have to rely on a 
third party who is involved in the conversation or resign themselves to using translation 
and interpretation, which weighs down the response process and does not guarantee 
the reliability of the information provided.  

Furthermore, it is important to note the leading role played by legislative officers when 
it comes to acting as an advocate for the interests of New Brunswickers – duties that 
cannot be fully performed in only one of the two official languages. Just like the deputy 
heads of institutions, they are directly responsible for representing the mission of their 
office, for managing staff, and for providing members of the public with very important 
information about initiatives being carried out under their respective mandates. This 
representation and these communications should therefore be expressed in both 
official languages so that all New Brunswickers can be dealt with and defended 
equitably.   

- Example - Integrity Commissioner 

As shown previously, some responsibilities cannot be delegated to other members of 
the office’s staff; for example, the Integrity Commissioner’s role under subsection 28(a) 
of the Members’ Conflict of Interest Act regarding personal discussions with elected 
officials to ensure they understand their obligations under the Act.   

Allowing a unilingual candidate to be appointed to this position without identifying 
bilingualism as being just as essential as having legal training contravenes the mandate 
in question. A candidate who does not have legal training would not be able to 
administer the act or understand its scope, just as a unilingual candidate, whether 
Anglophone or Francophone, would not be able to have a confidential discussion with 
elected officials in the official language of their choice, as the mandate requires. 

- Comment 
The Office of the Commissioner deems that legislative officers should be able to speak 
and understand both official languages31, and have the ability to do so at a minimum 
level of 3 (advanced) in their second language, based on the oral proficiency scale32. 
This is necessary to ensure that members of the public are not at a disadvantage in any 
way under the principle of substantive equality because they exercise their right to 
choose the official language in which they wish to communicate with a legislative 
officer.  

                                                           
31 Appendix B − Oral Proficiency Rating Scale developed by the Department of Post-Secondary 

Education, Training and Labour. 
32   Ibid.  
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- Media  
As was mentioned earlier, legislative officers play a unique, essential role in 
protecting the interests and rights of New Brunswick citizens. Although they report 
directly to the Legislative Assembly, when submitting their annual reports, they must 
also be able to act impartially and independently of government. They are 
responsible for making certain information available to members of the public 
through news conferences and media interviews. The influence, leadership, and 
authority of legislative officers therefore results from the reach of the message they 
are expressing on behalf of members of the public33. 

The recent comments of the Child and Youth Advocate and the Access to Information 
and Privacy Commissioner are perfect examples of the importance of the messages 
that officers express publicly to denounce certain situations and, in this case, call for 
greater government transparency concerning information about the unexpected 
deaths of children known to protection services34.  

Unilingual officers are therefore confronted with an obstacle: although they could 
use a simultaneous interpretation service during news conferences, this is clearly not 
an option for in-person, studio, or telephone interviews. Using a spokesperson or an 
interpretation service to translate information for journalists or other media into the 
other official language is an accommodation that is not in compliance with the 
Official Languages Act. 
In such cases, officers are the sole voice of the office they represent, and they cannot 
delegate their tasks. Legislative officers must be able to speak directly with journalists 
in both official languages and thus fairly represent New Brunswick’s two linguistic 
communities. The highly visible nature of these positions must be recognized. The 
work done by legislative officers is often of interest because they are a source of 
information about various issues for elected officials as well as for members of the 
public. Furthermore, they must appear on the national and even the international 
scene from time to time. A unilingual officer will obviously not be able to represent 
the unique character of New Brunswick’s two linguistic communities to the 
communication media.  
At the provincial level, the Francophone media are at disadvantage compared with 
their Anglophone counterparts because they must deal with altered communication 
from a unilingual Anglophone officer. If officers are unable to communicate 
accurately the conclusions of their investigations to the media in both official 
languages, then an entire segment of the provincial population is not being 
represented.  
 

                                                           
33   Office of the Commissioner of Official Languages for New Brunswick, 2014-2015 Annual Report, at p. 25. 
34  CBC NEWS, Public should know more about child deaths, privacy commissioner says, [online], accessed 

March 24, 2017, http://www.cbc.ca/news/canada/new-brunswick/lost-children-unnatural-deaths-
1.4038739.  
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The Francophone media are at a disadvantage when they have to communicate with 
an officer who is not proficient in French. If they wish to maintain a good relationship 
with the officer in question, they will not dare to denounce this situation and will 
agree to communicate with the officer in English. This certainly does not indicate 
equal access to information or equitable representation of the public.  

• Vitality of the two linguistic communities depends on the political will 
of elected officials  

In response to the notice of investigation, the institution stated as follows: 

“The Office denies the allegations made by the complainant aimed at 
demonstrating non-compliance with the spirit of the Act”. 

The Office of the Commissioner rejects the institution’s position and deems that this 
situation needs to be analyzed according to the principles set out by the Supreme 
Court in R. v. Beaulac, which states the following: 

“Language rights must in all cases be interpreted purposively, in a manner 
consistent with the preservation and development of official language 
communities in Canada”. 

The institution must take positive measures to contribute to and promote the 
development of the official language communities in New Brunswick. The institution 
indicated that: 

“the Act does not prescribe any specific qualifications or competencies”. 
The institution’s argument that no act sets out “in black and white” specific linguistic 
qualifications or competencies does not hold water and does not justify the 
institution’s not requiring that candidates have bilingual capacity35. According to the 
institution: 

“In our view, the competition provides any person claiming to be highly 
qualified and to have the personal and professional integrity required with 
the opportunity to come forward”. 

Being “highly qualified” inevitably implies proficiency in both official languages 
because some information can only be provided by the officers themselves for 
elected officials in the province or when they are representing members of the 
public.36 In the case of hearings with elected officials, even though everyone has the 
right to express themselves in their language of choice on such occasions, presenting 
reports in only one language or being unable to answer questions asked by elected 
officials does not represent service of equal quality in both official languages. It is 

                                                           
35   For example, being a member of the Law Society of New Brunswick. 
36   Consumer Advocate for Insurance Act, subs. 7(2).  
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worth noting the following principle, taken from the Plan on Official 
Languages37, which is supposed to guide the Province’s actions: 

“Official bilingualism is a fundamental value conveyed by the 
government and its employees”.  

 [our emphasis] 

In response to this statement of principle, and in view of the spirit of the OLA, i.e., that 
members of the public have the right to receive quality services in the official language 
of their choice, the Office of the Commissioner deems it is time for New Brunswick to 
live up to its constitutional status and to make a firm commitment to ensuring that 
legislative officers are bilingual. According to the institution: 

“We believe the competitions made it possible to fill these positions 
with individuals who are highly qualified, including second-language 
proficiency. Competitions are a tool that make it possible to have wider 
selection of candidates”. 

As was indicated at the outset, the investigation does not look at the candidates who 
were ultimately appointed but rather at the process used and whether it complied with 
obligations under the Official Languages Act.  
The objective of the competitions should not be to have the largest pool of candidates 
but rather to attract only those candidates who have all of the essential qualifications 
needed to perform the duties of the position, including bilingualism. A job posting that 
turns out to be misleading will only frustrate the hiring process by attracting a large 
number of candidates who do not have all of the qualifications required and by giving 
candidates who are not bilingual false hope that they are fully qualified. In short, the 
qualifications posted must be coherent and reflect this premise clearly.  
The Office of the Commissioner concludes that the competition must require 
bilingualism to avoid any possibility of appointing a unilingual candidate, whether 
Anglophone or Francophone. The vitality of the two linguistic communities depends on 
the political will of elected officials, who must have the courage to take steps that make 
it crystal clear that New Brunswick is a bilingual province and that both communities 
must therefore be represented. 

COMMENT 
On the basis of the analysis presented in this report, the Office of the Commissioner 
concludes that steps must be taken to ensure that the Executive Council Office and the 
Legislative Assembly meet the obligations set out in the Official Languages Act.  
 
 

−  
                                                           
37   Plan on Official Languages: Official Bilingualism: A Fundamental Value, 2015, at p. 13. 
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− Federal model  
In June 2013, the Parliament of Canada passed the Language Skills Act making 
bilingualism necessary to be appointed an Officer of Parliament - the Chief Electoral 
Officer, for example. This Act was passed in response to the November 2011 
appointment of a unilingual candidate as Auditor General of Canada, which goes 
against the very principle of the equality of Canada’s two official languages.  
The Act was passed to ensure that the ability to speak and understand both official 
languages effectively is a prerequisite for being appointed an Officer of Parliament. 
As a result, the government of the day will not have to deal with this issue every time 
a position becomes vacant because the matter has now been enshrined in legislation.   

RECOMMENDATIONS 

The Commissioner deems that the approach taken by the federal government with 
the Language Skills Act could serve as a model and a response to the statement made 
by the Executive Council Office that: 

“The selection process remains a legislated process that must be 
fully considered by the employer, namely, the Legislative Assembly 
itself”. 

The Commissioner deems it necessary to make the following three (3) 
recommendations to support the institution in achieving full compliance with the Act:  

THAT the Legislative Assembly of New Brunswick pass, by March 31, 
2018, an act establishing the ability to speak and understand 
both official languages, at a minimum level of 3 (advanced) in 
the second language, as a prerequisite for any new 
appointments to legislative officer positions; 

And in the event that the appointment of a legislative officer is required before the 
act is passed, in the interim:  

THAT any competition to fill a legislative officer position indicate that 
the ability to speak and understand both official languages, at a 
minimum level of 3 (advanced) in the second language, is a 
prerequisite for appointment to the position; and 

THAT the selection committee adhere to this criterion, thus ensuring 
that the successful candidate has this skill upon taking up his or 
her duties.  
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CONCLUSION 

Pursuant to subsection 43(16) of the OLA, we respectfully submit this report to the 
Premier, the Clerk of the Executive Council, the Clerk of the Legislative Assembly, and the 
complainant.  

The process of appointing a legislative officer requires that the Premier consult with the 
leader of the opposition and the leaders of the other political parties having 
representation in the Legislative Assembly during the most recent sitting with respect to 
one or more qualified candidates from the selection committee’s list. The Commissioner 
deems that a copy of this report should be forwarded to them as well. 

The Office of the Commissioner also wishes to advise that, pursuant to subsection 43(18) 
of the OLA, if the complainant is dissatisfied with the conclusions presented following 
this investigation, the complainant may apply to the Court of Queen’s Bench of New 
Brunswick for a remedy.   

 
[Original signed by] 
 
 
Katherine d’Entremont, MPA  
Commissioner of Official Languages for New Brunswick 
 
 
Dated at Fredericton,  
In the Province of New Brunswick  
This 31st day of March 2017 



 

 

APPENDIX A  
 

Staffing Policy Manual, New Brunswick Department of 
Human Resources, at page 18. 

 
 

 

  



 

 

APPENDIX B 
Oral Proficiency Rating Scale; Department of Post-Secondary 

Education, Training and Labour 
 

Novice (0+) Memorized Proficiency 

Able to satisfy immediate needs using rehearsed utterances. Shows little real autonomy of 
expression, flexibility or spontaneity. Can ask questions or make statements with reasonable 
accuracy only with memorized utterances or formulae. Attempts at creating speech are usually 
unsuccessful. 

 

Basic (1) Elementary Proficiency 

Able to satisfy minimum courtesy requirements and maintain very simple face-to-face 
conversations on familiar topics. A native speaker must often use slowed speech, repetition, 
paraphrase or a combination of these to be understood by this individual. Similarly, the native 
speaker must strain and employ real-world knowledge to understand even simple 
statements/questions from this individual. This speaker has a functional but limited proficiency. 
Misunderstandings are frequent, but the individual is able to ask for help and to verify 
comprehension of native speech in face-to-face interaction. The individual is unable to produce 
continuous discourse except with rehearsed material. 

 

Basic+ (1+) Elementary Proficiency Plus 

Can initiate and maintain predictable face-to-face conversations and satisfy limited social 
demands. He/she may, however, have little understanding of the social conventions of 
conversation. The native speaker is generally required to strain and employ real-world knowledge 
to understand even some simple speech. The speaker at this level may hesitate and may have to 
change subjects due to lack of language. Speech largely consists of a series of short, discrete 
utterances. 
 

 

Intermediate (2) Limited Working Proficiency 

Able to satisfy routine social demands and limited work requirements. Can handle routine work-
related interactions that are limited in scope. In more complex and sophisticated work-related 
tasks, language usage generally disturbs the native speaker. Can handle with confidence, but not 
with facility, most normal, high-frequency social conversational situations, including extensive but 
casual conversations about current events, as well as work, family and autobiographical 
information. The individual can get the gist of most everyday conversations but has some difficulty 
understanding native speakers in situations that require specialized or sophisticated knowledge. 
The individual's utterances are minimally cohesive. Linguistic structure is usually not very 
elaborate and not thoroughly controlled; errors are frequent. Vocabulary use is appropriate for 
high-frequency utterances but unusual or imprecise elsewhere. 

  



 

 

Intermediate+ (2+) Limited Working Proficiency Plus  

Able to satisfy most requirements with language usage that is often, but not always, acceptable 
and effective. The individual shows considerable ability to communicate effectively on topics 
relating to particular interests and special fields of competence. Often shows a high degree of 
fluency and ease of speech, yet when under tension or pressure, the ability to use the language 
effectively may deteriorate. Comprehension of normal native speech is typically nearly complete. 
The individual may miss cultural and local references and may require a native speaker to adjust 
to his/her limitations in some ways. Native speakers often perceive the individual's speech to 
contain awkward or inaccurate phrasing of ideas, mistaken time, space and person references, or 
to be in some way inappropriate, if not strictly incorrect. 

 

Advanced (3) General Professional Proficiency 

Able to speak the language with sufficient structural accuracy and vocabulary to participate 
effectively in most formal and informal conversations on practical, social and professional topics. 
Nevertheless, the individual's limitations generally restrict the professional contexts of language 
use to matters of shared knowledge and/or international convention. Discourse is cohesive. The 
individual uses the language acceptably but with some noticeable imperfections; yet, errors 
virtually never interfere with understanding and rarely disturb the native speaker. The individual 
can effectively combine structure and vocabulary to convey his/her meaning accurately. The 
individual speaks readily and fills pauses suitably. In face-to-face conversation with natives 
speaking the standard dialect at a normal rate of speech, comprehension is quite complete. 
Although cultural references, proverbs and the implications of nuances and idioms may not be 
fully understood, the individual can easily repair the conversation. Pronunciation may be obviously 
foreign. Individual sounds are accurate, but stress, intonation and pitch control may be faulty. 

 

Advanced+ (3+) General Professional Proficiency Plus  

Able to use the language to satisfy professional needs in a wide range of sophisticated and 
demanding tasks. 

 

Superior (4) Advanced Professional Proficiency  

Able to use the language fluently and accurately on all levels normally pertinent to professional 
needs. The individual's language usage and ability to function are fully successful. Organizes 
discourse well, using appropriate rhetorical speech devices, native cultural references, and 
understanding. Language ability only rarely hinders him/her in performing any task requiring 
language; yet, the individual would seldom be perceived as a native. Speaks effortlessly and 
smoothly and is able to use the language with a high degree of effectiveness, reliability and 
precision for all representational purposes within the range of personal and professional 
experience and scope or responsibilities. Can serve as an informal interpreter in a range of 
unpredictable circumstances. Can perform extensive, sophisticated language tasks, 
encompassing most matters of interest to well-educated native speakers, including tasks which do 
not bear directly on a professional specialty. 

Source: Judith Liskin-Gasparro. Testing and Teaching for Oral Proficiency. Boston: Heinle and Heinle Publications. 1987. 
Department of Post-Secondary Education, Training and Labour, Oral Proficiency Rating Scale [Online] http://www2.gnb.ca/con 
tent/gnb/en/departments/post-secondary_education_training_and_labour/Skills/content/AdultLearningAndEssentialSkills/oral
_proficiencyratingscale.html (February 2017)   
 

http://www2.gnb.ca/con


 

 

APPENDIX C  
Three legislative officers nominated (News release) 

Executive Council Office, December 7, 2016. 
 

 

 

 

 

 

 



 

 

 

 

 

 

 



 

 

APPENDIX D  

GOSS GILROY INC. Report on the Review of the New Brunswick 
Second Language Services, 2011, at page 10. 

 
 

 

  

 

 

 



 

 

APPENDIX E 
Vacancy – Notice of competition for the positions of Conflict of Interest 

Commissioner, Chief Electoral Officer for the Province of New Brunswick, and 
Consumer Advocate for Insurance. 

 



 

 

 

 
  



 

 

 
  



 

 

 
 

 



 

 

 

 
 



 

 

 

 
 



 

 

 
  



 

 

 
 

 



 

 

 
 

 



 

 

 
  



 

 

 
 

 



 

 

 
 

 



 

 

 

 
 



 

 

 

 

 



 

 

 

 

 



 

 

 
 

 



 

 

 
 

 



 

 

 
 


