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Summary 
 

This report was drafted following an investigation of a complaint regarding the provincial 
Electronic Medical Record (EMR) system, for which the Department of Health (the institution) is 
responsible. More specifically: 

The complainant alleges to have received an English-only invitation for EMR vendors to 
participate in a Teams conference on that topic.  According to the complainant, during the 
conference, which was held by the committee responsible for New Brunswick’s Provincial EMR 
Program under the auspices of the Department of Health, an EMR vendor asked a question in 
French but was not able to obtain service in French. 

Furthermore, the complainant indicated that OntarioMD, which delivers EMR vendor 
certification on behalf of the institution, does not have the linguistic ability to offer certification 
in French. 

After carrying out this investigation, we concluded that the complaint is founded and that the 
institution failed to meet its linguistic obligations under the Official Languages Act of New 
Brunswick (OLA).  

We are making the following recommendations: 

1. THAT the institution review the linguistic profile of the committee 
responsible for New Brunswick’s Provincial EMR Program and 
ensure it contains enough bilingual experts to guarantee it can 
deliver service of equal quality in both official languages in 
person, over the telephone and in writing at all times to vendors 
interested in supplying their EMR software in New Brunswick;   

2. THAT the institution review the linguistic profile of Service New 
Brunswick’s Shared Services Team and ensure it has enough 
bilingual employees to guarantee it can deliver service of equal 
quality in both official languages in person, over the telephone 
and in writing at all times to vendors interested in supplying 
their EMR software in New Brunswick;  

3. THAT the institution ensure OntarioMD has the bilingual staff needed 
to deliver service of equal quality in both official languages in 
person, over the telephone and in writing at all times to vendors 
interested in supplying their EMR software in New Brunswick; 

4. THAT the institution take the necessary steps to ensure OntarioMD’s 
entire EMR certification process is available in both official 
languages in New Brunswick;  
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5. THAT the institution ensure the conferences with vendors interested 
in supplying their EMR software in New Brunswick, the 
procurement process and information for vendors are offered 
in both official languages and are of equal quality; 

6. THAT the institution ensure OntarioMD meets its linguistic 
obligations under sections 27 to 30 of the OLA;  

7. THAT the institution ensure information for vendors interested in 
supplying their EMR software in New Brunswick, whether from 
the provincial committee, one of its teams or OntarioMD, is 
available in both official languages at all times; and 

8. THAT by June 30, 2022, the institution report to the Office of the 
Commissioner on the implementation of the 
recommendations set out in this investigation report.  
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Complaint 
 

The details of the complainant’s allegations are as follows:  

 

In 2019, New Brunswick’s Department of Health and the New Brunswick Medical Society 
announced that the provincial Electronic Medical Record (EMR) system would transition 
to an open market.  

At the beginning of 2021, New Brunswick announced a partnership with OntarioMD for 
the certification process.  

On February 4, 2021, the committee responsible for the Provincial EMR Program in New 
Brunswick (the committee) sent EMR vendors an invitation to participate in a Teams 
conference on that topic. This invitation was in English only.  

According to the complainant, when a representative for one of the EMR vendors asked 
a question in French during this conference, the committee could not respond to the 
question in French and requested that it be asked again in English. 

After verifying with the committee and OntarioMD, the complainant received 
confirmation that under this agreement, certification cannot be completed in French. 
Quebec’s Bureau de certification et d’homologation stated that when New Brunswick 
assessed the possibility of having certification completed in Quebec, the committee did 
not include a francophone expert, preventing it from properly evaluating the 
certification process. 

According to the complainant, the committee confirmed that OntarioMD’s EMR 
certification process is available in English only in New Brunswick.  This includes the 
vendor’s request and supporting documentation as well as the continued engagement 
required to obtain and maintain certification.   
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Investigation 

 

Investigation Under Subsection 43(13) of the Official Languages Act of New Brunswick (OLA) 

After the complaint was filed, we issued a notice of investigation to the Deputy Minister of the 
institution on May 6, 2021, pursuant to subsection 43(13) of the OLA.  

In that notice, we asked the institution to provide us with its assessment of the facts concerning 
the allegations made by the complainant and to answer a series of questions.  

We also indicated that in September 2019, the province had announced it would, going 
forward, allow physicians to use the Electronic Medical Record (EMR) system of their choice, 
provided it is certified by the province. In December 2020, the province announced that starting 
January 1, 2021, OntarioMD would deliver EMR vendor certification in New Brunswick. We 
added that, according to our research, this third party offering certification services to EMR 
vendors on behalf of the institution was not able to offer services in both official languages. 

Position of the Department of Health 

According to its investigation, the institution was able to confirm the following details: 

Background: 

A process was started by the Department of Health to engage with vendors who can 
supply EMR software to physicians in New Brunswick. For a vendor’s EMR to be 
approved for use in New Brunswick under the Provincial EMR umbrella, it must be 
certified to ensure compliance with privacy, security and functional requirements and 
ensure protection and appropriate use of provider and patient information. The 
Department partnered with OntarioMD (“OMD”) to deliver the certification process to 
vendors interested in supplying their EMRs in New Brunswick. The OMD certification 
process consists of engagement between OMD, the Department and EMR vendors only 
(not the general public or New Brunswick physicians) and is available in English only.  
The Department is planning to certify EMRs that are bilingual, French or English. For 
non-English EMRs, the vendor must demonstrate they meet the requirements by 
providing the supporting documentation (functional attestations, privacy impact 
assessment [PIA] summaries, threat risk assessment [TRA] summaries) in English and 
assert that the functionality works in French. Product demonstrations will be provided to 
the OMD certification team in the language for which the EMR is being certified (French, 
English, bilingual). 

From a logistical perspective: 

• If the vendor is bilingual, they would undertake all certification processes in 

English, perform the demonstration in English, assert that they also support 

equivalent functionality in French, and perform a demonstration of select 

scenarios in French.  
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• If the vendor is certifying in French only, they would have to undertake the 

certification process in English but perform the product demonstration in French.  

Note that PIAs and TRAs could be performed in French but the summaries need to 

be translated for submission to OMD Certification. 

The Department’s role is to facilitate the connection between the vendors, once certified, 
with the physician or clinic. The vendors are not interacting directly with the public, only 
with the physicians using their product. A certified EMR vendor must offer equivalent 
services (EMR product and support) to physicians in all languages in which the product is 
certified. Physicians are responsible to pick from the list of certified EMRs in the open 
market and choose one that meets their functional and language needs. 

The Department has made a commitment to ensure that at least one certified EMR in 
the open market offers services in each of the two official languages. The only 
provisionally certified EMR at this point is Intrahealth, and the EMR is bilingual. Another 
bilingual EMR is currently in the process of obtaining the OMD certification. 

Conclusion: 

The OMD EMR Certification Process is the only EMR certification-as-a-service process 
available in the Canadian market, and it is only available in English. The certification 
process only deals with vendors and is akin to a procurement process in which qualified 
vendors are selected based on a list of published criteria. Hence, it is our understanding 
that this is not subject to the Official Languages Act. The Department has put measures 
in place to ensure certified EMRs are available for use by New Brunswick physicians in 
both official languages. All departmental communication to physicians and the public 
about the Provincial EMR Program is published bilingually. 

 

The questions asked by the Office of the Commissioner and the answers provided by the 
institution on July 6, 2021, are as follows: 

 

1. Has your institution established an audit process to ensure that the delivery of services 
provided by companies offering certification on behalf of your department (the third parties) 
would be in both official languages? Please provide details and relevant documents. 

Answer: The EMR Certification Process is delivered by OMD on behalf of the Department 
and is only available in English. Since the communication pertaining to the certification 
process is between OMD, the Department and vendors, it is similar to a procurement 
process and, based on our understanding, not subject to the OLA. All communication 
about the Provincial EMR Program to the public is published on the program website and 
is available in both official languages: https://hpspub.gnb.ca/EMR/Pages/overview.aspx. 

 

https://hpspub.gnb.ca/EMR/Pages/overview.aspx
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2. Did your institution evaluate the delivery of services in both official languages offered by 
these third parties before they were chosen? Please provide the details of your evaluations. 

Answer: The decision to move to a controlled open market using a third party EMR 
certification process was made following a third-party operational review of the 
Provincial EMR Program delivered by Velante, which included a cross-jurisdictional scan. 
The cross-jurisdictional scan highlighted several jurisdictional approaches: 

a) Controlled Open Market approach using certified EMRs – any EMR that meets the 
published selection criteria can participate in the EMR Program: Ontario, Quebec, 
Manitoba. (Editor’s note: N.B.’s choice.) 

b) Uncontrolled Open Market – any EMR can connect to provincial assets without 
any validation of privacy, security or functional requirements: Alberta, British 
Columbia. 

c) Multi-vendor procurement-based approach – the province issues a periodic 
Request for Proposals and selects a capped list of vendors to participate in the 
Provincial EMR Program: Saskatchewan, Nova Scotia. 

d) A single-vendor procurement-based approach – the province issues a periodic 
Request for Proposals and selects a single vendor to deliver the Provincial EMR 
Program: Prince Edward Island, Newfoundland and Labrador. 

The outcomes of the operational review and subsequent analysis was a recommendation 
to proceed with an approach consistent with option A. 

A detailed evaluation was performed of the certification processes followed by the 
controlled open market provinces (Ontario, Quebec, Manitoba). The EMR Certification 
Process offered by Ontario via OMD was selected based on jurisdictional alignment, 
maturity and cost. Neither of the other provinces offered certification as a service, and 
none of the certification processes offered by the other provinces were bilingual. It was 
deemed unsustainable for the Department to stand up its own EMR certification process. 

 

3. Does the contract between the Department of Health and the third parties contain a 
clause on the delivery of services in both official languages? If not, please indicate why. 
Please provide a copy of the said contract. 

Answer: The certification process is only available in English, however as described above, 
the province has put measures in place to ensure certified EMRs are available to New 
Brunswick physicians in both official languages. 

 

4. How does the institution ensure the third parties offer their certification services to EMR 
vendors in both official languages? 

Answer: It is our understanding that the certification process is not subject to the OLA and is 
only available in English. 
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5. How are EMR vendors informed they can receive certification in the official language of 
their choice? 

Answer: EMR providers can only obtain certification by pursuing the process in English, 
however they can certify a product offered in English, in French, or bilingually. 

 

6. Please provide the linguistic profile of the committee responsible for the Provincial 
Electronic Mecidal Records (EMR) Program, using the following format:  

Number of bilingual members/number of committee members 

Answer: The Provincial EMR Program consists of a very small team including two full-
time staff (one anglophone, one bilingual). Additionally, the program is supported by 
shared teams: The Business Support Team, responsible for dealing with requests from 
the public (physicians and staff in the community) and the SNB Shared Services Team, 
responsible for technical support to vendors and users. The Business Support Team 
handles requests for EHR access, lab integrations, client registry, and any EMR related 
inquiries. The team is bilingual and communicates with the users in the language of their 
choice.  

 

7. How does the institution ensure the services offered by the committee responsible for the 
Provincial Electronic Mecidal Records (EMR) Program — including conferences and 
communications in writing, by telephone and in person — are in both official languages at all 
times? 

Answer: The team described above is responsible for ensuring all communication to the 
public takes place in the language of choice. Formal communication to vendors has been 
in English.  

 

8. Does the institution believe the current procedure represents a delivery of service that is 
equitable and of equal quality in both official languages? If so, please provide the grounds for 
your decision. 

Answer: All services to the public (including telephone, written and in-person 
communication) are available equally in both official languages. All EMR Program materials 
targeted for the public are published bilingually on the program website and any inquiries 
are answered in the language of the inquiry.  

Information targeted at EMR vendors (such as the EMR certification specifications published 
and distributed by OMD) is currently only available in English. 
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Analysis 

 

The relevant provisions of the Official Languages Act of New Brunswick (OLA) in this matter are 
as follows: 

Communications with government and its 
institutions 

27   Members of the public have the right 
to communicate with any institution and to 
receive its services in the official language 
of their choice. 

Communication avec le gouvernement 
et ses institutions 

27   Le public a le droit de communiquer 
avec toute institution et d’en recevoir les 
services dans la langue officielle de son 
choix. 

Obligations of institutions 

28   An institution shall ensure that 
members of the public are able to 
communicate with and to receive its 
services in the official language of their 
choice. 

Communication des institutions 

28   Il incombe aux institutions de veiller à 
ce que le public puisse communiquer 
avec elles et en recevoir les services dans 
la langue officielle de son choix. 

28.1   An institution shall ensure that 
appropriate measures are taken to make it 
known to members of the public that its 
services are available in the official 
language of their choice. 

28.1   Il incombe aux institutions de 
veiller à ce que les mesures voulues 
soient prises pour informer le public que 
leurs services lui sont offerts dans la 
langue officielle de son choix. 

Posting of signs and publications intended 
for the public 

29   Institutions shall publish all postings, 
publications and documents intended for 
the general public in both official 
languages. 

Affichage et publication à l’intention du 
public 

29   Tout affichage public et autres 
publications et communications destinés 
au grand public et émanant d’une 
institution sont publiés dans les deux 
langues officielles. 

Services provided by third parties  

 

30   When the Province or an institution 
engages a third party to provide a service 
on its behalf, the Province or the 
institution, as the case may be, is 
responsible for ensuring that its obligations 
under sections 27 to 29 are met by the 
third party. 

Prestation de services pour le compte de 
la province 

30   Si elle fait appel à un tiers afin qu’il 
fournisse des services pour son compte, 
la province ou une institution, le cas 
échéant, est chargée de veiller à ce qu’il 
honore les obligations que lui imposent 
les articles 27 à 29. 
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The questions asked in our notice of investigation involved primarily the linguistic obligations of 
the institution, as well as the third party offering services on the institution’s behalf, towards 
Electronic Medical Record (EMR) vendors and members of the general public.  We will examine 
here the institution’s position on this matter and the responses it provided to our questions. 

In order to determine whether this complaint is founded, we sought first to determine whether 
OntarioMD offers certification on behalf of the Department of Health and secondly, whether 
vendors interested in becoming certified to offer their EMR software in New Brunswick are 
considered members of the public.  

Is OntarioMD Considered a Third Party Within the Meaning of the OLA? 

We believe OntarioMD is considered a third party within the meaning of section 30 of the 
OLA. The analysis supporting our position is as follows: 

The Government of New Brunswick announced that the provincial EMR system would move to 
an open market. However, before EMR vendors can sell their products to New Brunswick health 
professionals, the vendor must be certified.  

From the outset, the institution indicated to us that it had partnered with OntarioMD, 
entrusting the company with the process of certifying vendors interested in supplying their 
EMR software in New Brunswick.  The institution’s response states as follows: 

The EMR Certification Process is delivered by [OntarioMD] on behalf of the Department   

(Our emphasis) 

According to the institution, this recommendation was based on the criteria of jurisdictional 
alignment, maturity and cost as well as an operational review and subsequent analysis.  The 
institution indicated it would not be sustainable for it to establish its own EMR certification 
process. Therefore, it is OntarioMD that certifies EMR vendors in New Brunswick. 

Once certified, the various EMR vendors can sell their products to physicians and/or other 
professionals in the New Brunswick health system. 

This information from the institution allowed us to conclude that the Department of Health, 
which is responsible for certification, ultimately delegated this responsibility to OntarioMD. 
OntarioMD is therefore considered a third party that acts on behalf of the Department of 
Health. Yet a third party that engages in government activity is subject to the OLA and therefore 
has the same linguistic obligations as the institution it represents.  

Are EMR Vendors Members of the “Public” Within the Meaning of the OLA? 

We believe EMR vendors are members of the public within the meaning of the OLA. The 
analysis supporting our position is as follows: 

The institution states OntarioMD’s certification process involves engagement between 
OntarioMD, the institution and EMR vendors only. The institution believes this process excludes 
the general public and physicians of New Brunswick. According to the institution, the 
certification process is not subject to the OLA. 

Since “public” is not defined in the OLA, we must look to case law for direction.  
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In the decision of R. v. Beaulac, [1999] 1 S.C.R. 768, Bastarache, J. wrote as follows: 

25 Language rights must in all cases be interpreted purposively, in a manner consistent 
with the preservation and development of official language communities in Canada; 

The Court of Appeal of New Brunswick was inspired by the above passage. It concluded that, in 
order to maintain the development of New Brunswick’s francophone community, there should 
be an expansion of the definition of “statute” in subsection 18(2) of the Canadian Charter of 
Rights and Freedoms (the Charter): 

18(2)  The statutes, records and journals of the legislature of New Brunswick shall be 
printed and published in English and French and both language versions are equally 
authoritative.  

In Charlebois v. The City of Saint John, [2004] N.B.J. No. 237, the Court of Appeal of New 
Brunswick clearly stated the OLA imposes legal obligations arising from the provisions of the 
Charter related to language rights. The Court of Appeal thereby held that the OLA is quasi-
constitutional. 

Thus, as stated in R. v. Beaulac, interpretation should be broad and liberal, favouring the 
development of the francophone community, whether under the Charter or the OLA.  

However, the problem is the definition of “public,” which is not defined under sections 27 to 30 
of the OLA. in effect, these sections do not specify whether the public includes individuals, 
companies, people outside New Brunswick.  

Regardless, the principles of language rights indicate that “public” should be interpreted in a 
broad and liberal sense. We believe that, in this case, such an interpretation supports the 
inclusion of the complainant in the definition of “public.” 

In addition, Gautreau v. New Brunswick, [1989] N.B.J. No. 1005 has been cited in many 
language cases since, and provides necessary clarifications. 

In that case, Chief Justice Richard determined that the meaning of “public” can include 
individuals or groups of people: 

The word “public” does not cause any problems. Whether it be in English or French, the 
term has a clear meaning. Public understanding or dictionary meanings, all lead to the 
same result: the word “public” in s. 20(2) of the Charter necessarily includes any 
individual or group of people. 

He invoked the following doctrinal work, pulled from Les Cahiers de droit (1983), in which 
authors P. Foucher and G. Snow confirm that “public” means any individual, group, corporation, 
etc., not forming part of the machinery of government, and having dealings with the 
Government of New Brunswick. 

We believe that the word public means any member of society who receives government 
services, including corporations, partnerships and associations having some sort of legal 
capacity. 
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. . . in its ordinary meaning, “public” denotes an opposition between the obligee and the 
obligor, in this case, the citizen and government. Thirdly, the English version uses the 
wording “any member of the public”, an expression which clearly particularizes the 
owner of the right, distinguishing him or her from the general public. The right is thus 
given to every person, even a corporation, who does business in New Brunswick with the 
government of the province, without regard to the client’s place of residence. 

Based on the above text, it is clear that EMR vendors use government services via the 
certification process, which is offered by a third party (OntarioMD) in partnership with and on 
behalf of the institution. 

In addition to taking into consideration the case law summarized above, we question what the 
Province of New Brunswick itself considers “the public.”  How does it define this term for its 
employees, who must ensure they fulfill linguistic obligations towards the public? To respond to 
this question, our research led us to examine the Official Languages – Language of Service 
Policy and Guidelines, published by the Department of Finance and Treasury Board.1 It contains 
the following definition of “public”:  

. . . any person or group of persons, any association, profit or non-profit organization, 
municipal body or organization, provincial or federal institution, any non-
governmental organization as well as the agent representative of the above. 

(Our emphasis) 

Companies are not just companies; they are run by people, and those people are considered 
members of the public. An individual who represents a company has a preferred language and 
has a right to obtain service from a third party in the language of their choice. Obtaining service 
as a company does not eliminate the right to obtain the services of the institution or its third 
party in the language of one’s choice.  Whether the complaint is filed in the complainant’s own 
name or the company’s, the complainant is considered a member of the public when dealing 
with the Government of New Brunswick. 

We believe the institution miscalculated its linguistic obligations towards EMR vendors. Since 
we have determined EMR vendors are considered members of the public, the linguistic 
obligations of the institution, and its third party, apply to the complainant, who wishes to be 
certified by OntarioMD.  

Certification Processes Offered by Other Provinces 

In its response, the institution indicated that no other provinces offer certification as a service 
and that none of the certification processes offered by other provinces is bilingual. Other 
Canadian provinces have not adopted an Official Languages Act, as New Brunswick has done. 
They therefore do not have the same linguistic obligations as New Brunswick and, more 
importantly, are not named in subsections 16(2) and 20(2) of the Charter: 

 
1 https://www2.gnb.ca/content/gnb/en/departments/finance/human_resources/content/policies_and_guidelines
/language_service.html 
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Official Languages of New Brunswick 

16(2) English and French are the official 
languages of New Brunswick and have 
equality of status and equal rights and 
privileges as to their use in all institutions 
of the legislature and government of New 
Brunswick. 

Langues officielles du Nouveau-
Brunswick 

16(2) Le français et l’anglais sont les 
langues officielles du Nouveau-Brunswick; 
ils ont un statut et des droits et privilèges 
égaux quant à leur usage dans les 
institutions de la Législature et du 
gouvernement du Nouveau-Brunswick. 

Communications by public with New 
Brunswick institutions 

20(2) Any member of the public in New 
Brunswick has the right to communicate 
with, and to receive available services 
from, any office of an institution of the 
legislature or government of New 
Brunswick in English or French. 

Communications entre les administrés et 
les institutions du Nouveau-Brunswick 

20(2) Le public a, au Nouveau-Brunswick, 
droit à l’emploi du français ou de l’anglais 
pour communiquer avec tout bureau des 
institutions de la législature ou du 
gouvernement ou pour en recevoir les 
services. 

 

Delivery of Service to Physicians and Other Members of the Public in New Brunswick 

In its response, the institution refers to measures that are in place to ensure physicians and 
members of the public receive service of equal quality.  The institution confirmed that all 
communications and all services provided to physicians and the public in relation to the 
Provincial EMR Program are delivered in both official languages. There is also at least one EMR 
certified in each of the two official languages, and another bilingual EMR is currently in the 
process of becoming certified by OntarioMD.  

The Office of the Commissioner commends the institution’s efforts to respect its linguistic 
obligations under the OLA in order to ensure physicians and members of the general public in 
New Brunswick who engage with the Provincial EMR program receive service of equal quality.  

Delivery of Service to the Complainant 

The complainant indicated in their complaint that the invitation to the conference was in 
English only; that during the conference, the committee requested a question asked in French 
be asked again in English; that the response was given in English; and that the complainant was 
not able to follow the certification process in French.  

The complainant also believes the committee responsible for the Provincial EMR Program does 
not include a francophone expert, preventing it from properly evaluating the certification 
process, and that, according to the information obtained from the committee, the engagement 
required in order to obtain and maintain certified status must be in English only.   
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The institution itself confirmed that for EMR vendors, no matter the language in which they 
wish to offer their services to members of the public and physicians in New Brunswick, the 
entire certification process must be completed in English, and such vendors need to have 
certain documents translated and submitted in English. The EMR vendor conference, the 
procurement process and information for EMR vendors are offered in English only.  

The Institution’s Ability to Offer Service in Both Official Languages 

The Office of the Commissioner notes the details provided by the institution on the committee 
responsible for the Provincial EMR Program: 

This program consists of a very small team of two full-time employees (one anglophone and 
one bilingual), and is supported by two teams: Service New Brunswick’s Shared Services Team 
and the Business Support Team.  

The institution did not provide the Business Support team’s linguistic profile, but it informed us, 
with several supporting examples, that the team is bilingual and communicates with users in 
the language of their choice.  

The institution, again, did not provide the linguistic profile of Service New Brunswick’s Shared 
Services Team but indicated that the team offers service to vendors and users. Since the 
institution believes EMR vendors are not considered members of the public and, in its opinion, 
the certification process is not subject to the obligations of the OLA, could it be deduced that 
this team does not have the bilingual staff required to offer service of equal quality in both 
official languages to EMR vendors wishing to become certified in French? 

Regarding OntarioMD, the complainant alleges they did not receive service in French from that 
organization, and the institution itself confirmed that OntarioMD’s certification process and 
information for EMR vendors are offered in English only.  As a result, we conclude that 
OntarioMD does not have the ability to offer service in both official languages. 

In light of the above information, we make the following recommendations regarding the 
capacity of the committee responsible for New Brunswick’s Provincial EMR Program, of Service 
New Brunswick’s Shared Services Team and of OntarioMD: 

Recommendation No. 1  

The Office of the Commissioner recommends that the institution review the linguistic 
profile of the committee responsible for New Brunswick’s Provincial EMR Program and 
ensure it contains enough bilingual experts to guarantee it can deliver service of equal 
quality in both official languages in person, over the telephone and in writing at all times to 
vendors interested in supplying their EMR software in New Brunswick. 
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Recommendation No. 2 

The Office of the Commissioner recommends that the institution review the linguistic 
profile of Service New Brunswick’s Shared Services Team and ensure it has enough bilingual 
employees to guarantee it can deliver service of equal quality in both official languages in 
person, over the telephone and in writing at all times to vendors interested in supplying 
their EMR software in New Brunswick. 

 

The Linguistic Obligations of the Institution and the Third Party Offering Service on Its Behalf 

Since we have determined that OntarioMD is a third party within the meaning of section 30 of 
the OLA, the institution is therefore responsible for ensuring this third party meets its linguistic 
obligations. The Office of the Commissioner has also established that vendors interested in 
supplying their EMR software in New Brunswick, in addition to the complainant, are considered 
members of the public.  The institution therefore has linguistic obligations towards these EMR 
vendors.   

In addition, it is evident the committee responsible for New Brunswick’s Provincial Electronic 
Medical Records Program, under the auspices of the Department of Health, must be able to 
provide service in the complainant’s language of choice. The committee must therefore have 
the bilingual staff necessary in order to offer service of equal quality in both official languages 
at all times. 

Recommendation No. 3 

The Office of the Commissioner recommends that the institution ensure OntarioMD has 
the bilingual staff needed to deliver service of equal quality in both official languages in 
person, over the telephone and in writing at all times to vendors interested in supplying 
their EMR software in New Brunswick. 

 

Recommendation No. 4 

The Office of the Commissioner recommends that the institution take the necessary steps 
to ensure OntarioMD’s entire EMR certification process is available in both official 
languages in New Brunswick. 
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Recommendation No. 5 

The Office of the Commissioner recommends that the institution ensure the conferences 
with vendors interested in supplying their EMR software in New Brunswick, the 
procurement process and information for vendors are offered in both official languages 
and are of equal quality. 

 

Recommendation No. 6 

The Office of the Commissioner recommends that the institution ensure OntarioMD meets 
its linguistic obligations under sections 27 to 30 of the OLA. 

We have also determined the complainant was not able to receive service in the language of 
their choice. We therefore find that sections 27 to 30 of the OLA were violated. 

In this case, the institution should have made an active offer of service and respected the 
choice made by the member of the public. Once the choice of language was expressed, the 
institution should have ensured it made use of mechanisms necessary to immediately provide 
the member of the public with quality service in the official language of their choice.  

Recommendation No. 7 

The Office of the Commissioner recommends that the institution ensure information for 
vendors interested in supplying their EMR software in New Brunswick, whether from the 
provincial committee, one of its teams or OntarioMD, is available in both official languages 
at all times. 

Section 28.1 of the OLA clearly states that an institution, or a third party, must ensure 
appropriate measures are taken to make it known to members of the public that its services are 
available in the official language of their choice. Consequently, from the first contact, the third 
party was obligated to inform the complainant of the right to communicate in the official 
language of their choice during the conference as well as to communicate with and offer 
service to the complainant in their chosen official language moving forward. In this case, we 
conclude that the linguistic obligations under sections 27 to 30 were not met. The institution 
must implement our recommendations in order to offer, as obligated, service of equal quality 
to vendors interested in supplying their EMR software in New Brunswick. 

Recommendation No. 8 

The Office of the Commissioner recommends that by June 30, 2022, the institution report 
to the Office of the Commissioner on the implementation of the recommendations set out 
in this investigation report. 
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Conclusion and Recommendations 

 

Our investigation made it possible to establish, for the reasons set out in this report, that the 
complaint is founded and that the institution failed to meet its obligations under the Official 
Languages Act of New Brunswick (OLA). 

We therefore make the following recommendations: 

1. THAT the institution review the linguistic profile of the committee 
responsible for New Brunswick’s Provincial EMR Program and 
ensure it contains enough bilingual experts to guarantee it can 
deliver service of equal quality in both official languages in 
person, over the telephone and in writing at all times to vendors 
interested in supplying their EMR software in New Brunswick; 

2. THAT the institution review the linguistic profile of Service New 
Brunswick’s Shared Services Team and ensure it has enough 
bilingual employees to guarantee it can deliver service of equal 
quality in both official languages in person, over the telephone 
and in writing at all times to vendors interested in supplying 
their EMR software in New Brunswick;  

3. THAT the institution ensure OntarioMD has the bilingual staff needed 
to deliver service of equal quality in both official languages in 
person, over the telephone and in writing at all times to vendors 
interested in supplying their EMR software in New Brunswick; 

4. THAT the institution take the necessary steps to ensure OntarioMD’s 
entire EMR certification process is available in both official 
languages in New Brunswick;  

5. THAT the institution ensure the conferences with vendors interested 
in supplying their EMR software in New Brunswick, the 
procurement process and information for vendors are offered 
in both official languages and are of equal quality; 

6. THAT the institution ensure OntarioMD meets its linguistic 
obligations under sections 27 to 30 of the OLA; 
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7. THAT the institution ensure information for vendors interested in 
supplying their EMR software in New Brunswick, whether from 
the provincial committee, one of its teams or OntarioMD, is 
available in both official languages at all times; and 

8. THAT by June 30, 2022, the institution report to the Office of the 
Commissioner on the implementation of the 
recommendations set out in this investigation report.  
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Pursuant to subsection 43(16) of the OLA, we submit this report to the Deputy Minister of 
Health, to the complainant, to the Premier and to the Clerk of the Executive Council.  

Pursuant to subsection 43(18) of the OLA, if a complainant is not satisfied with the conclusions 
of this investigation, the complainant may apply to the Court of Queen’s Bench of New 
Brunswick for a remedy.  
 
 
 
Shirley C. MacLean, Q.C.  
Commissioner of Official Languages for New Brunswick  
 
Signed at the City of Fredericton, 
Province of New Brunswick 
This 8th day of March 2022 


